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IN THE 


United States Court of Appeals 

for the District of Columbia. 


January Term, 1942. 


No. 7923. 


JESSE S. SHIMA, Appellant , 
v. 

SOBRETTA BROWN SHIMA, Appellee . 


Appeal from Judgment of the District Court. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from so much of the Judgment of the 
District Court, dated February 27, 1941, resettled and 
amended by the judgment of March 21, 1941, as holds that 
the decree entered March 24,1925, in the Chancery Court of 
Leflore County, Mississippi, annulling a marriage between 
Charles W. Phillips, complainant, and Sobretta Phillips, 
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alias Sobretta W. Brown, defendant, therein, was valid, and 
left defendant in that case, Sobretta Phillips, who is the 
plaintiff herein below, and the appellee here, free to enter 
into a valid marriage with appellant Jesse S. Shima at 
Chicago, Illinois, on August 13, 1930; and that therefore a 
valid marriage exists between appellant and appellee. 

This Court has jurisdiction of this appeal under the Dis¬ 
trict Code, Title 18, Chapter 2, paragraph 26, (Mar. 3,1901, 
31 Stat. 1225, C 854, Sec. 226; Mar. 3,1921, 41 Stat. 1312, C 
125, Sec. 12; 48 Stat. 926). 

Pursuant to permission granted in this Court’s order 
herein, dated January 23, 1942, appellant filed on January 
31, 1942, with the Clerk of this Court, a transcript of pro¬ 
ceedings had in the District Court. 

This order also allows the parties to refer to such testi¬ 
mony in their briefs, without being required to print the 
same in the appendices to their briefs. 

When referring in this brief to pages in the record on ap¬ 
peal, which was filed and docketed November 19, 1941, 
appellant will use the abbreviation Tr. When referring 
to pages in the above transcript filed January 31, 1942, he 
will use the abbreviation Rep. Tr. (Reporter’s Transcript) 

STATEMENT OF THE CASE. 

(a) Matters Pleaded. 

On March 6, 1939, appellee filed suit in the District Court 
against appellant for limited divorce, alimony, injunction, 
ne exeat, and attachment, alleging inter alia , that she and 
appellant wrere lawfully married at the City of Chicago, 
State of Illinois, on August 13, 1930. (Tr. 1.) 

In his Answer, filed May 2,1939, appellant admitted that 
he and appellee went through a ceremony of marriage at 
Chicago on August 13, 1930, but averred that appellee had 
theretofore represented to him that she was single, and had 
not been previously married; that she swore in their mar¬ 
riage license application at the time of said ceremony at 
Chicago that she had never married, and was single; that in 
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April, 1939, (and he so testified, Rep. Tr. 131,168) appellant 
learned for the first time that in fact she had then been pre¬ 
viously married, namely on June 16, 1922, at Alexandria, 
Virginia, to one Charles W. Phillips, colored; that said cere¬ 
mony at Chicago on August 13, 1930, was therefore a mere 
nullity, and of no force and effect, for the reason that there 
then existed, and still exists, a valid and subsisting mar¬ 
riage between appellee and said Phillips who is still living. 
(Tr. 22-24; 33, 36.) 

In her Reply, filed May 16, 1939, appellee admitted that 
a marriage between her and said Phillips had been cele¬ 
brated June 16,1922, as averred, but alleged that such mar¬ 
riage was on March 24, 1925, annulled by decree of Court 
of competent jurisdiction in the State of Mississippi (Tr. 
40, 41); and she attached to her said Reply, certified copy 
(which she placed in evidence at the trial, Rep. Tr. 129) of 
alleged decree of annulment entered in the Chancery Court, 
Leflore County, Mississippi, March 24, 1925, in the cause 
of Charles W. Phillips, (colored) v. Sobretta Phillips 
(colored) alias Sobretta W. Brown, No. 4596, March Term, 
1925. (Tr. 44, 45.) 

In his Answer filed May 18,1939, to said Reply, appellant 
denied that appellee’s said marriage had been legally an¬ 
nulled: and averred that said decree of annulment is not 
valid and enforceable in this jurisdiction, and in law is no 
decree at all (Tr. 46, 47). Appellant attached to his said 
Answer filed May 18,1939, and as a part thereof as Defen¬ 
dant’s Exhibit D (Tr. 49-56), exemplified copy of the com¬ 
plete record of the proceedings in which said annulment de¬ 
cree was entered; and he averred that no statutory or other 
authority for said proceeding appears, and that there was 
none; and that in said record and decree the marriage 
sought to be annulled is not identified; that there is no 
Court order therein authorizing service by publication; that 
the defendant in that proceeding, Sobretta Phillips, alias 
Sobretta Brown, (appellee here), was a non-resident, so 
shown by Phillips’ Complaint and affidavit in said proceed¬ 
ing and that she was not personally served within that 
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jurisdiction, and did not appear in that proceeding, either 
personally or by attorney; that corroborative testimony in 
that proceeding is not shown; that said decree of annul¬ 
ment, being a judgment in personam , was obtained without 
personal service against a non-resident and absent party 
upon mere publication of process, and in effect was pro¬ 
cured ex parte , and is ineffectual for any purpose. (Tr. 46- 
56.) 


(b) Matters Adjudged. 

After trial in the case at bar, and on February 27, 1941, 
the District Court entered Judgment Dismissing the Com¬ 
plaint of Sobretta Brown Shima 

“because she failed to establish the material allega¬ 
tions set forth therein, and because prior to the filing of 
the same, she committed adultery with the co-respond¬ 
ent Giles named herein”. (Tr. i07) 

This Judgment also dissolved the injunction against ap¬ 
pellant’s funds in the hands of the Union Trust Company; 
denied appellee’s motion that alimony pendente life and said 
injunction be continued during appeal; granted her costs 
and counsel fee; and referred to the Auditor of that Court 
the matter of ascertaining the amount of damages, if any, 
sustained by the defendants below by reason of the wrong¬ 
ful or inequitable suing out of said injunction. (Tr. 107, 
10S) 

The District Court also adjudged in said Judgment en¬ 
tered Februarv 27, 1941: 

“That the decree entered March 24, 1925, in the 
Chancery Court of Leflore County, Mississippi, annul¬ 
ling a marriage between Charles W. Phillips, Complain¬ 
ant, and Sobretta Phillips, alias Sobretta W. Brown, 
defendant, therein, was valid, and left defendant in 
that case, Sobretta Phillips, who is the Plaintiff in the 
Instant cause, free to enter into a valid marriage with 
said Jesse S. Shima at Chicago, Illinois, on August 13, 
1930” (Tr. 108). 
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On March 21, 1941, a Judgment was entered resettling 
said Judgment of February 27, 1941, its provisions being 
not material to this Appeal. (Tr. 112.) 

(c) Proceedings in Appeal. 

Appellee Sobretta Brown Shima, has appealed, in Shima 
v. Shima, No. 7841, this Court, from all of said Judgment of 
February 27, 1941, as resettled by said Judgment of March 
21, 1941, except so much thereof as allows her counsel fees 
and costs (Tr. 114); and appellant Jesse S. Shima has ap¬ 
pealed from said judgment as resettled, as stated herein¬ 
above. (Tr. Ill, 115) 

The two appeals are in this Court upon a consolidated 
and single record. 

By Order of the District Court of July 2, 1941, its Clerk 
was instructed to transmit to this Court with the record on 
appeal in lieu of copies, all original exhibits of both plain¬ 
tiff (appellee) and defendant (appellant) which had been 
designated or counter-designated by either. (Tr. 153) 

(d) Findings and Conclusions Involved. 

Attention is invited to the aforementioned Exhibit D 
(eight pieces), attached as such to “Answer of Defendant 
Jesse S. Shima to Plaintiff’s Reply”, filed May 18,1939, and 
included in the record on appeal (Tr. 49-56). 

The complete record of these proceedings in said Le¬ 
flore County, in the form of an exemplified copy, is also in¬ 
corporated in this record on appeal as Defendant’s (Ap¬ 
pellant’s) Exhibit 21 for identification (Tr. 212-219). 

This exhibit was so marked, and was offered in evidence 
by appellant, the Trial Justice reserving his ruling as to 
its admission. (Rep. Tr. 454-456.) Thereafter, and toward 
the conclusion of the trial below, the appellant renewed such 
offer, the Trial Justice then stating that the matter of its 
admission was still under advisement. (Rep. Tr. 605.) 
Thereupon the trial was concluded (Rep. Tr. 625), and a 
few days later this Exhibit was transmitted to the Trial 
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Justice along with a memorandum on behalf of the appel¬ 
lant; and thereafter, on December 28,1940, the Trial Justice 
entered his Memorandum Opinion, stating therein in part: 

“As to the validity of the decree of the Mississippi 
Court annulling the former marriage of the plaintiff, 
it seems that the Mississippi Courts have general equity 
jurisdiction to set aside a marriage on the ground of 
duress. See Marsh v. Whittington, 88 Miss. 400. It is 
true that the defendant to the suit in Mississippi, the 
plaintiff herein, was not served with process in Missis¬ 
sippi or in fact elsewhere, but she acquiesced in the de¬ 
cree of anulment and I think that by her re-marriage, 
she waived the lack of personal service”. (Tr. 101). 

In his Findings of Fact and Conclusions of Law, filed 
January 10, 1941, the Trial Justice held in this particular 
matter as follows: 


“Findings of Fact 

i “1. Plaintiff and defendant were married in Chicago, 
Illinois, on August 13, 1930, and no children were born 
of this marriage”. (Tr. 103) 

“2. Plaintiff entered into a prior marriage, on June 
16,1922, at Alexandria, Virginia, with Charles TV. Phil¬ 
lips. Said Phillips was alive and residing in Missis¬ 
sippi in the year 1939”. (Tr. 103) 

“3. Charles TV. Phillips filed a suit in the Chancery 
Court of Leflore County, Mississippi, asking that his 
marriage to Plaintiff be annulled upon the ground of 
duress practiced upon him by the father of Plaintiff, 
one Thomas A. Brown; and that Court, on March 24, 
1925, entered a decree annulling the marriage between 
him and Sobretta Brown Phillips on that ground”. (Tr. 
103) 

“4. In said annulment proceedings in Leflore County, 
Mississippi, the defendant (plaintiff here) -was not 
served with process in Mississippi, nor in fact else¬ 
where except by publication, nor did she enter an ap¬ 
pearance, nor was she represented in said suit, but she 
and said Phillips agreed to have the marriage annulled 
because they were young and were students”. (Tr. 103) 
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1 ‘Conclusions of Law 

“1. The Mississippi Court under the law of that 
State had general equity jurisdiction to set aside a 
marriage upon the ground of duress. Plaintiff in the 
case at bar agreed to the annulment rendered March 
24, 1925, in Phillips v. Phillips by the Chancery Court 
of Leflore County, Mississippi, and she acquiesced 
therein. By her agreement and subsequent marriage to 
Jesse S. Shima, she waived lack of personal service 
upon her in that proceeding”. (Tr. 104) 

Accordingly, it is clear that the Trial Justice gave consid¬ 
eration to the record of proceedings in said Phillips v. 
Phillips, either as said Exhibit D, annexed to said “Answer 
of Defendant Jesse S. Shima to Plaintiff’s Reply” (Tr. 
49-56), or as Defendant’s (appellant’s) said Exhibit 21 for 
Identification (Tr. 212-219). 

At a hearing July 2, 1941, before the Trial Justice in 
Chambers, he stated that in establishing his said Findings 
and Conclusions, he had considered defendant’s (appel¬ 
lant’s) said Exhibit 21 for Identification, and that therefore 
it must be considered as having been admitted in evidence; 
that if at any time question should be raised concerning its 
admission, the matter could be taken up with him for his 
certification. 


STATEMENT OF POINTS. 

1. The District Court erred in ruling that the decree of 
annulment of the marriage of appellee Sobretta Brown 
Shima, and of said Charles W. Phillips, was valid, and en¬ 
titled to full faith and credit in the District of Columbia, 
said annulment proceedings having been arranged between 
them, and said decree having been obtained in a general 
equity proceeding, in 1925, in the Chancery Court of Leflore 
County, State of Mississippi, without personal service upon 
the non-resident defendant therein (appellee here) who did 
not appear, and was not represented, in said proceeding in 
the State of Mississippi. 
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2. The District Court erred in giving full faith and credit 
to the decree of annulment rendered March 24, 1925, in 
the cause of Phillips v. Phillips, by the Chancery Court of 
Leflore County, State of Mississippi. 

3. The District Court erred in holding that a valid mar¬ 
riage relationship exists between appellee Sobretta Brown 
Shima and appellant Jesse S. Shima. (Points Relied upon 
by Appellant on his Appeal, Tr. 135.) 

! SUMMARY OF ARGUMENT. 

No valid marital relationship ever existed between ap¬ 
pellant and appellee, because on August 13, 1930, appellee 
was, and thereafter continued to be, the lawful wife of said 
Charles W. Phillips. 

The status of husband and wife between appellee and 
said Charles W. Phillips was not disturbed by the attempted 
annulment proceedings in the Chancery Court of Leflore 
County, Mississippi, because that Court lacked jurisdiction, 
and could not enter a valid decree of annulment. 

The District Court was in error in holding in effect that 
said alleged agreement of appellee and of her husband, 
Charles W. Phillips related back, and conferred jurisdic¬ 
tion upon the Mississippi Court, curing the fundamental 
jurisdictional defect; and in effect that their youth and 
studies could be a valid reason for an annulment; and that 
appellee by her said attempted remarriage could waive the 
personal service which was required under law in said pro¬ 
ceeding of Phillips v. Phillips. 

ARGUMENT. 

No Marriage Relationship Exists Between Appellant 

and Appellee. 

At the trial in the District Court appellant offered to 
prove that at the date of the proceeding of Phillips v. 
Phillips , Mississippi was a so-called common law jurisdic¬ 
tion, and that there was at that date no statute in that state 
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authorizing the annulment of marriages or authorizing ser¬ 
vice on non-residents by publication in an annulment pro¬ 
ceeding, which offer the Trial Justice declined, observing 
that the Court takes judicial notice of the laws of the dif¬ 
ferent states (Rep. Tr. 401). 

(a) 

No Authority is shown for this Mississippi Proceeding. 

An examination of Mississippi Statutes reveals that dur¬ 
ing the year 1925, there were no statutory provisions in 
that state in any manner relating to annulment of marriage 
contracts. 

It will be further observed that the record in said Phillips 
v. Phillips discloses no statutory authority for that pro¬ 
ceeding, (Tr. 49-56; 212-219); and it is incontestable that 
there was none. 

In his Conclusions of Law, the Trial Justice held that 
“the Mississippi Court under the law of that State had 
general equity jurisdiction to set aside a marriage upon the 
ground of duress’’. (Tr. 104.) If that is correct, then all 
requirements for jurisdiction in general equity proceedings 
under the common law must have been fulfilled, to enable 
the entry of a valid and enforceable decree. 

(b) 

Defects Apparent on the Face of the Record in Phillips v. 

Phillips. 

The date of the marriage, sought to be annulled, is not 
given with definiteness in Phillips’ Complaint or elsewhere. 
On the first page of the Complaint (Tr. 49; 212), this mar¬ 
riage is stated as having occurred “on or about-date 

of- 1922”. 

On the second page of the Complaint, such date is given 

as “on or about the - day of June, 1922”. (Tr. 50; 

213.) 
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The Judgment in that proceeding merely decrees that 
“the marriage between the Complainant, Chas. W. Phillips, 
(colored) and Sobretta Phillips, (colored) alias Sobretta W. 
Brown, be and the same is hereby annulled and dissolved, 
and held for naught”. (Tr. 53; 216.) 

There was a marriage celebrated between these persons 
at Alexandria, Virginia, on June 16, 1922, but as the Com¬ 
plaint in Phillips v. Phillips was not filed until February 
12, 1925, nearly three years later, there can be no absolute 
certainty that it was an Alexandria marriage of that date 
which that judgment sought to annul. 

“The time and place where the marriage was celebrated 

Should be set forth in the Complaint”. Kawabata v. 

Kawabata , 48 N. D. 1160,189 N. W. 237. 


The allegations of a bill in equity must have such a degree 
of certainty that a defendant may be clearly informed of 
the nature of the claim against him and of the requirements 
of his answer—such certainty that the court may ascertain 
plaintiff’s rights and be able to render a proper decree if 
the allegations should be sustained. 21 Corpus Juris 392. 

Accordingly, in this Mississippi proceeding, because of 
failure in the Complaint in identifying with exactness the 
marriage in question, the Court was unable to designate the 
same with the required particularity, and could not, and 
did not, render a proper or valid decree. 

It will be further observed that the record in Phillips v. 
Phillips discloses no Court order authorizing service of the 
summons by publication. (Tr. 49-56; 212-219.) Also please 
note that the notice by publication is as follows (Tr. 52, 
214): 

“The State of Mississippi. 

i “To Sobretta W. Phillips, alias Sobretta W. Brown, 
Washington, D. C. 

“You are summoned to appear before the Chancery 

; Court of the County of Leflore, in said State, on the 
Fourth Monday of March, A. D., 1925, to defend the 
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suit No. 4596 in said Court of Charles W. Phillips, 
wherein you are a defendant. 

“This 12tli dav of February, A. D. 1925 

“A. R. Bew, Clerk, 

“Bv Bonner Duggan, D. C.” 

(Seal) 

This notice, as will be seen, gives no street address for 
the person to whom it is addressed. More than one person 
of that name, or alias, might then have resided in populous 
Washington, D. C. 

Moreover, the nature of the suit in question is not 
stated in the notice. 

Certainly, such form of notice is not permitted in the 
District of Columbia, in proceedings in which notice by 
publication is allowed. (D. C. Code, 1901, Title 24, Chapter 
15, Section 379, 380.) 

(c) 

The Defendant in Phillips v. Phillips was admittedly a 
non-resident, and was not personally served within the 
jurisdiction, nor did she appear in that proceeding, either 
personally or by attorney. 

The Complaint in that proceeding was accompanied by 
that Plaintiff’s affidavit, filed therein, stating in part (Tr. 
51; 215) : 

“Affiant further states on oath, that the said defendant 
(Sobretta W. Phillips) is a non-resident of the State 
of Mississippi, and is a resident of the City of Wash¬ 
ington, D. C., and that her post office address is 1214 
Linden Street, Washington, D. C.” (Parenthetical 
matter supplied.) 

In the caption of that Complaint, and also in its first para¬ 
graph, appellee was described as “resident of the City of 
Washington, District of Columbia.” (Tr. 49; 212.) 

It will be observed that the docket entries in said record 
contain only the following items (Tr. 54; 217): 
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“Original bill of Complaint filed and publication of 

summons made in the Daily Commonwealth for de¬ 
fendant”. 

“Summons mailed to defendant at her post office Wash¬ 
ington, D. C. 1214 Linden Street”. 

“Proof of publication of summons filed”. 

“Final decree”. 

Therefore, indisputably, the defendant in that cause was 
a non-resident, was not personally served within that juris¬ 
diction, and did not appear in that proceeding, either per¬ 
sonally or by attorney. 

The finding of the Trial Justice (Tr. 103) that appellee 
and said Phillips agreed to have the marriage annulled 
“because they were young and vrere students,” in itself 
places doubt upon the validity of the Mississippi decree 
granted upon the ground of duress. In effect, the Trial 
Justice found that the ground of duress upon which the 
Mississippi decree was predicated, had not been proven, or 
had not been asserted in good faith. 

It is urged that no authority exists to sustain the validity 
of a decree of annulment upon the grounds of youth and 
studies (assuming that such grounds had been alleged, which 
of course was not the case), unless the parties were so young 
that their marriage was prohibited by law which is not 
shown to have been the situation. This finding of the Trial 
Justice was based, it appears, upon the following testi¬ 
mony at the trial in the District Court: 

“Q. Did you or anyone in your presence threaten Mr. 

Phillips if he did not marry you? 

“A. Threaten him? No. 

“Q. Did he marry you of his own free will and accord? 

“A. Yes, he did. 

“Q. Did he ever live in the State of Mississippi? 

“A. I know he had lived in the State of Mississippi. 

... He was a student and so was I, and we were under 
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age and so the parents consented and we had it an¬ 
nulled.” (Sobretta Brown Shima, Rep. Tr. 45) 

• • « 

“Q. Did you employ counsel to represent you in the 
suit in Mississippi? 

1 ‘A. No, I did not. I did not have counsel. 

“Q. You did not appear there in any way? 

“A. No, because we agreed to have it annulled.” 
(Sobretta Brown Shima, Rep. Tr. 45, 46) 

* * • 

“Q. Did you know Charles W. Phillips? 

“A. Who? 

“Q. Charles W. Phillips. 

“A. Yes, years ago I knew him. 

“Q. Did you or anyone else threaten him if he did not 
marry your daughter? 

“A. No, I did not have to. 

“Q. If he alleged that you threatened him, that was 
untrue ? 

“A. I did not threaten him.” 

(Thomas A. Brown, father of Sobretta Brown Shima, 
Rep. Tr. 73) 

• * * 

“Q. Now’, going back about 1922, did you go with your 
daughter to Alexandria with Mr. Phillips when they 
got married? 

“A. Yes. 

“Q. Did she tell you that Mr. Phillips had had im¬ 
proper relations with her? 

“A. No. 

“Q. They went of their own free will over there? 

“A. Yes. 

“Q. And you accompanied them? 
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“A. Yes.” 

(Alice Davis Brown, wife of Thomas A. Brown and 
mother of Sobretta Brown Shima, Rep. Tr. 108) 

(d) 

It will be observed from said docket entries that summons 
was “mailed to defendant at her post office address, Wash¬ 
ington, D. C. 1214 Linden Street”. (Tr. 54, 217.) 

The Washington D. C. city directory for 1925 does not 
contain the name of Sobretta W. Phillips. Also, as will be 
seen, the above direction in connection with the summons 
mailed did not state whether such street address was North 
West, North East, South West, or South East. 

There is a possibility, therefore, that the defendant in 
Phillips v. Phillips, appellee here, never received such al¬ 
leged notice; and nothing in the record in that proceeding 
(Tr. 49-56; 212-219) indicates that she did. 


(e) 


There is no Indication of Corroborative Testimony in 

Phillips v. Phillips . 

Please see the certification attached to the exemplified 
copy of record in Phillips v. Phillips , to the effect that the 
same comprises the complete record of such proceedings, 
(Tr. 55; 56; 218; 219). 

There is no indication in that record of any corrobora¬ 
tive testimony for that plaintiff. 

“The purpose of Section 964, D. C. Code, providing 
that no decree of divorce or of annulment of marriage 
shall be rendered on default without proof, and that 
no admission contained in the answer of the defendant 
shall be taken as proof of the facts charged as the 
ground of application, but the same shall in all cases 
be proved by other evidence, is to prohibit divorce or 
annulment of marriage upon the mere statement of 
one of its parties without corroborative evidence”. 
Lenoir v. Lenoir 24 D. C. Appeals, 160. 
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“Where the marriage ceremony has been performed 
with all the requisites and usual solemnity of those 
rites, the proof must be clear and convincing before 
the marriage will be anuulled so as to make it void 
ab initio. "Where it is sought to annul a marriage 
contract on the ground of duress, it must be shown by 
clear, satisfactory, and convincing evidence that the 
duress dominated throughout the transaction, so as to 
disable the one influenced from acting as a free agent 
at the time of marriage”. Becks v. Becks , 66 Fla. 256; 
63 So. 444. 


(f) 

The Decree of Annulment in Phillips v. Phillips is Invalid. 

It is clear that the proceeding of Phillips v. Phillips was 
brought in the Chancery (Equity) Court of Leflore County, 
State of Mississippi; that Mississippi was then, as it is 
now, a common law state; that at the time of said annul¬ 
ment proceedings, there was no statute in that state author¬ 
izing the annulment of marriages or authorizing service on 
non-residents by publication in an annulment proceeding. 

In the case of annulment, the marriage is destroyed ab 
initio. In the case of divorce, the marriage is merely dis¬ 
solved, and the relations of the parties are terminated from 
the date of the decree, or from such later time as may be 
provided by statute. 

Falikman v. Falikman, 206 N. Y. App. Div. 7, 8; 200 
N. Y. S. 376. 

Rooney v. Rooney, 54 N. J. Eq. 231, 241; 34 A 682. 

Henderson v. Ressor, 265 Mo. 718; 178 S. W. 175. 

The provisions relating to the requirements of residence 
for divorce are inapplicable to actions for annulment of 
marriage. The latter are in personam, and the Court should 
not grant a decree affecting the personal status of a non¬ 
resident, unless such defendant is personally served with 
process in the matter within the limits of the jurisdiction, 
or voluntarily appears therein. A proceeding for the an¬ 
nulment of a marriage is based upon the theory that no 
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valid marital relation, or res, ever existed, in contradistinc¬ 
tion to a proceeding for the dissolution of a marriage valid 
in its inception. 

Dixon v. Dixon, 177 N. Y. S. 63; 107 Misc. 666. 

Becker v. Becker, 59 N. Y. App. Div. 374; 69 N. Y. S. 

75. 

Rinaldi v. Rinaldi, 94 N. J. Eq. 14; 118 A 685. 

“A decree of nullitv is widely different from a decree 

* •> 

of divorce, for the one is founded on the theory that 
there never was a marriage, whilst the other concedes 
that a valid marriage did exist but dissolves it”. 
Ridqely v. Ridqcly. 79 Md. 298, 305; 29 A 597; 25 LRA 
800,' 805. 

In Berlinsky v. Berlin sky, 204 App. Div. 480; 198 N. Y. S. 
402 (Appeal dismissed 237 N. Y. 531, 143 N. E. 730), the 
Court held: 

“Where the parties to an action for an annulment were 
married without the State, the state court can acquire 
no jurisdiction by service by publication on defendant 
husband, domiciled without the state, though plaintiff 
was domiciled within the state at the time of the at¬ 
tempted service. . . . An action for an annulment of a 
marriage is an action in personam. ... A judgment 
should not be granted which would affect the personal 
status of a non-resident, except on personal service 
within the State, or unless defendant has voluntarily 
appeared. . . . Our courts cannot obtain jurisdiction 
in annulment actions except through the personal ser¬ 
vice of the summons upon the defendant within the 
state or by his voluntary appearance. . . . The courts 
of this State are powerless to adjudge the status of 
parties who are residents of other states. The order of 
publication herein, and the substituted service of the 
summons upon the defendant pursuant thereto, con¬ 
ferred no jurisdiction whatever upon the New York 
Court.” 

The decision in Pepper v. Shearer, 48 S. C. 492, 26 S. E. 
797, decided March 17,1899, in the Supreme Court of South 
Carolina, appears further in point, directly so. 
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In that proceeding it was sought to have declared void a 
contract of marriage with the respondent -wife which the 
husband alleged had been entered into on his part under 
duress. The appellant husband resided in the State of South 
Carolina, and the respondent wife resided in the State of 
Texas. The summons and complaint were filed in the office 
of the Clerk of the Court of Common Pleas in South Caro¬ 
lina. An order of service by publication was obtained 
(which -was not done in Phillips v. Phillips ), and summons 
and complaint were personally served on the respondent 
wife (which also was not done in Phillips v. Phillips), at 
her home in Texas. The respondent wife did not answer 
the complaint, and appeared by attorney merely for the 
purpose of interposing a demurrer on the ground that the 
Court did not have jurisdiction as to her. It was held that 
the action was in personam and that service by publication 
was ineffectual for any purpose; that a non-resident under 
such circumstances could be brought within the jurisdiction 
of the Court only by service of process within the state or 
by voluntary appearance; that as the respondent’s appear¬ 
ance was not voluntary, and as she had not been served 
with process within the State, the South Carolina Court was 
without jurisdiction. 

In Pennoyer v. Neff, 95 U. S'. 714 (214 L. Ed. 565), the 
Supreme Court observed, at page 726: 

“If without personal service, judgments in personam, 
obtained ex parte against non-resident and absent 
parties, upon mere publication of process, which in 
the great majority of cases would never be seen by 
the parties interested, could be upheld and enforced, 
they would be the constant instruments of fraud and 
oppression”. 

In Dixon v. Dixon, (177 N. Y. S. 63; 107 Misc. 666), it 
was held: 

“A Court of New York, where matrimonial actions are 
treated as actions in personam, has no jurisdiction of 
a suit for annulment of marriage, when defendant, a 
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non-resident, is served with constructive notice only, 
and does not appear, and the marriage did not take 
place in the State, in the absence of statute authorizing 
such determination. . . . Code, Civil Procedure, #438, 
Subd. 4, authorizing an order of publication in an ac¬ 
tion for annulment of marriage, does not extend the 
scope of sections 1742-55, to give jurisdiction of a 
non-resident by constructive service, where the mar¬ 
riage took place out of the State”. 

A recent and comprehensive discussion of the controlling 
principles, with marshalling of authorities, appears in 
American Law Reports, 128, (1940), pages 73, 74, 75, and 
76, to which attention is particularly invited. On page 73 
thereof, it is stated as a fundamental principle of law: 

“Although the jurisdiction of the Courts of the domicil 
of one of the parties to render a decree of annulment 
of a marriage celebrated elsewhere is generally recog¬ 
nized . the Courts are practically unanimous in hold¬ 
ing that such jurisdiction may not be exercised under 
a constructive service of process upon the non-resident 
defendant by publication or personally without the 
state ”, 

citing Shafe v. Shafe (1935) 101 Ind. App. 200; 198 N. E. 
826; Berlinsky v. Berlinsky (1923) 204 App. Div. 480; 198 
N. Y. S. 402; 237 N. Y. 531; Dixon v. Dixon (1919) 177 N. Y. 
63, 107 Misc. 666; Hutchings v. Hutchings (1930) 39 Mani¬ 
toba L. R. 66, 4 DLR 673; Cummington v. Belchertown 
(1899) 149 Mass. 223; 21 N. E. 435 4 LRA 131; Pepper v. 
Shearer (1897) 48 S. C. 492; 26 S. E. 797; Bisby v. Mould 
(1908) 138 Iowa 15; 115 N. W. 489. 

Thereafter, on pages 74, 75, and 76 of said American Law 
Reports 128, analyses, and detailed report concerning the 
cases cited, appear. 

See also: 

Backus Portable Steam Heater Company v. Simonds , 
2 App. D. C. 290. 

Wilson v. Seligman, 144 U. S. 41; 12 S. Ct. 541; 36 
L. Ed. 338. 
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McDonald v. Mabee, 243 U. S. 90; 37 S. Ct. 343; 61 
L. Ed. 608. 

33 Corpus Juris pages 1072-75 (paragraphs 34, 35); 
pages 1082-1087, (paragraphs 44, 45, 46, 47). 

34 Corpus Juris pages 1139, 1140, (paragraph 1614). 

50 Corpus Juris at page 502 (paragraph 115). 

Counsel for appellant are unable to find any authority, 
and submit that there is none, to establish that appellee’s 
alleged acquiescence in the decree of annulment is of ma¬ 
teriality here. It may be stated that if there was any such 
acquiescence, it was obviously in a decree of annulment 
believed to have been granted on the ground of youth and 
studies (Rep. Tr. 45, 46). As previously stated, the 
Trial Justice found (Tr. 103) that “she (appellee) and said 
Phillips agreed to have the marriage annulled because they 
were young and were students”. Therefore, appellee could 
hardly have acquiesced in a decree of annulment granted 
upon the wholly different ground, namely, duress through 
threats by her father to kill, as alleged in Phillips’ Com¬ 
plaint. 

Counsel for appellant also can find no authority, and 
submit that there is none, to sustain the Conclusion of Law 
that by her attempted marriage to appellant at Chicago on 
August 13, 1930, appellee was able legally to waive the 
fundamental formality of personal service upon her, re¬ 
quired under law, in the proceeding of Phillips v. Phillips 
which had been terminated more than five years prior to 
such attempted marriage; and that her own such private 
act, which was in no manner related to judicial process, 
operated in and of itself, across state lines, retroactively to 
endow the Court of another State with a jurisdiction denied 
to it under the law of the land, in a matter then no longer 
before it. 

It is respectfully submitted that the decree in Phillips v. 
Phillips clearly comes within the above condemnation of the 
Supreme Court, for the reason that it is in personam, and 
was obtained ex parte, and without personal service, against 
a non-resident and absent party, upon mere constructive 
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service of process, which itself was so defectively executed 
as even to cast doubt upon its sufficiency as such construc¬ 
tive service. 


(g) 

The Decree of Annulment in Phillips v. Phillips Should not 
he Enforced or Recognized in the District of Columbia . 

In Barney v. DeKraft , Vol. 6 , D. C. Reports 361, this 
Court held: 


“A personal judgment or decree obtained in any state 
of the Union over a non-resident who has never been 
served with process within the State, or who has not 
voluntarily appeared and subjected himself to the 
jurisdiction of the Court, has no extraterritorial 
validity, and does not come within the operation of the 
fourth article of the Constitution declaring the effect 
within one State of judicial proceedings had in an¬ 
other/’ 


In Tenney v. Taylor , 1 App. D. C. 223, this Court held 
that the invalidity of a judgment for want of jurisdiction 
in the Court to render it, may be shown in any proceeding 
whatever in wffiich it is sought to enforce it; that a judg¬ 
ment invalid for want of jurisdiction is absolutely void; 
that lack of jurisdiction either of the person or of the sub¬ 
ject matter, will wholly invalidate a judgment. 

An action in ejectment was involved in Staff an v. Zeust, 
10 App. D. C. 260, and was held to be in personam. This 
Court stated therein, at page 271: 

“It is too well settled to admit of question that no valid 
judgment in personam can be founded upon mere con¬ 
structive notice to the defendant by publication. As 
said by the Supreme Court of the United States in 
Webster v. Reid, 11 Howard 459: ‘No person is re¬ 
quired to answer in a suit on whom process has not 
been served, or wffiose property has not been attached’. 
In this case there was no personal notice nor an attach¬ 
ment or other proceeding against the land, until after 
the judgments. The judgments therefore are nullities, 
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and did not authorize the execution on which the land 
was sold”, citing Pennoycr v. Neff , 95 U. S. 727, supra. 

In Thompson v. Thompson, 35 App. D. C. 14 this Court 
held, at page 18: 

“It is elementary that, where the full faith and credit 
clause of the Constitution is invoked to compel in one 
state the enforcement of a judgment rendered in an¬ 
other, the question of the jurisdiction of the Court 
entering the decree over the subject-matter and person 
of the defendant is always an open one”, citing Na¬ 
tional Exchange Bank v. Wiley, 195 U. S. 257, 49 L. Ed. 
184, 25 S. Ct. 70. 

In Fidelity and Deposit Company v. Nelson, 50 App. D. 
C. 102 (267 F. 746) this Court held, at page 103: 

“It is rudimentary that a personal judgment cannot be 
obtained legally on substituted service. Speaking of 
such service, the Supreme Court of the United States 
has said that it may be sufficient where property has 
been taken into custody of the Court, or where the 
object of the action is to reach and dispose of property 
by enforcing a contract or a lien respecting it, or to 
partition it among different owners, or, when the public 
is a party, to condemn and appropriate it for a public 
purpose. In other words, such service may answer in 
all actions which are substantially in rem. But where 
the entire object of the action is to determine the per¬ 
sonal rights and obligations of the defendants—that is, 
where the suit is merely in personam—constructive 
service in this form upon a non-resident is ineffectual 
for any purpose”. Citing Pennoyer v. Neff, 95 U. S. 
714, supra. 

In Simmons v. Simmons, 57 App. D. C. 216 (19 F. 2nd 
690) this Court said (at page 217): 

“We are here considering a case involving a marriage 
which is void ab initio. Section 1283, D. C. Code, pro¬ 
vides in part as follows: ‘The following marriages 
are prohibited in the District of Columbia, and shall 
be absolutely void ab initio, without being so decreed, 
and their nullity may be shown in any collateral pro¬ 
ceedings, namely:’ 
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‘“Third: The marriage of any persons, either of 
whom has been previously married and whose previous 
marriage has not been terminated by death or a decree 
of divorce’. 

1 “Section 1284 provides that: ‘Any of such marriages 

mav also be declared to have been null and void bv 
• • 

judicial decree’ . . . 

(At page 219) 

“The Statute (referring to Section 1283 of the Dis¬ 
trict Code) creates an absolute defense in either a di¬ 
rect or a collateral proceeding for either party to the 
transaction wherein the alleged marriage becomes an 
issue. . . The law declares such a marriage void, and 
the Court is without power to validate it, or to in any 
respect require the parties to live together, or in any 
manner recognize the validity of the marriage. It is 
void by law, and the Courts have no alternative when 
the matter is presented either directly or collaterally, 
in any matter in which it becomes an issue, but to de¬ 
clare it so. It follows, we think, that where it appears 
to the Court that a marriage is an absolute nullity, the 
duty under the law of this District is to decree such 
a marriage void and prevent any further criminal union 
of the parties”. (Parenthetical matter supplied.) 

In Benson v. Benson, 59 App. D. C. 271 (40 F. (2d) 159) 
this Court reaffirmed its position, at page 272: 

“Where the ‘full faith and credit’ clause of the Con¬ 
stitution of the United States (Article 4, Section 1) is 
invoked to compel in one state the enforcement of a 
judgment rendered in another state, the question of the 
jurisdiction of the Court entering the decree over the 
subject matter and person of the defendant is always 
an open one”, citing Thompson v. Thompson, 35 App. 
D. C. 14, supra. 

In Operative Plasterers* Etc., Ass’n v. Case, 68 App. D. 
C. 43 (93 F. 2nd 56) this Court held that the full faith and 
credit clause requires a judgment of a court of a sister 
state to be regarded as conclusive only so far as the Court 
had jurisdiction both of subject matter and of parties ac¬ 
cording to rules laid down under the due process clause. 
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It will be observed that the District of Columbia Code 
(1901) provides as follows (Title 24, Section 378): 

“Publication may be substituted for personal service 
of process upon any defendant who can not be found 
and who is shown bv affidavit to be a non-resident or 
to have been absent from the District for at least six 
months, or against unknown heirs or devisees of de¬ 
ceased persons, in suits for partition, divorce, by at¬ 
tachment, foreclosure of mortgages and deeds of trust, 
the establishment of title to real estate by possession, 
the enforcement of mechanics liens, and all other liens 
against real or personal property within the District, 
and in all actions at law and in equity which have for 
their immediate object the enforcement or establish¬ 
ment of any lawfful right, claim, or demand to or against 
any real or personal property within the jurisdiction 
of the Court”. 

The authority for service by publication upon non-resi¬ 
dents, in suits to annul marriage, is significantly absent. 

It appears clear that a decree of annulment granted in the 
District of Columbia under the jurisdictional defects that 
prevailed in Phillips v. Phillips, would be wholly without 
legal effect and invalid. For that reason, and also because 
of the general invalidity under the law of the land of the 
decree rendered in Phillips v. Phillips, it is submitted that 
the same is not entitled to enforcement or recognition in 
this jurisdiction. 

OTHER CONSIDERATION. 

Said Charles W. Phillips and appellee are both colored, 
and are native American citizens. (Tr. 36; 49, 212.) On 
the other hand, appellant was born in Japan, is of the Mon¬ 
golian race (Tr. 1), and is ineligible under our laws to seek 
citizenship. No children have been born as a result of the 
ceremony of marriage between him and appellee. 

The proceeding at bar is the second divorce suit brought 
by appellee against appellant in this jurisdiction within the 
past four years. (Tr. 103, 104.) Appellant also brought 
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suit against appellee in this jurisdiction for absolute divorce 
early in 1940, upon the allegation of adultery, but such suit 
was dismissed by the District Court on the ground of ap¬ 
pellant’s lack of residence for one year next prior to its 
filing. Similar relief was denied him in the proceeding at 
bar, upon the same ground. (Tr. 108.) 

It is clear, therefore, that neither party wants associa¬ 
tion with the other. 

In view of these facts it would appear that aside from 
the applicability to the situation of the aforementioned con¬ 
trolling legal principles, public interest as such would be 
served by a holding clearly establishing that no marital 
status exists between these two persons of fundamentally 
different race, color, and nationality. 

CONCLUSION. 

For the reasons appearing hereinabove, it is earnestly 
contended that the judgment of annulment in Phillips v. 
Phillips is unenforceable and invalid, and is of no force 
and effect in the District of Columbia; that as the dissolu¬ 
tion of said marriage at Alexandria, Virginia, on June 16, 
1922, is not otherwise asserted (Tr. 40), and as said Charles 
W. Phillips was living in 1939 (Tr. 103; Rep. Tr. 169, 170), 
and presumably is still living, the ceremony at Chicago on 
August 13,1930, was a mere nullity, and the relationship of 
husband and wife does not exist between appellant and ap¬ 
pellee, and the District Court should have so held, and 
should have dismissed appellee’s Complaint upon that 
further ground. 


Respectfully submitted, 

John Wattawa, 

1317 F Street, N. W., 

Vivian O. Hell, 

Southern Building, 
Attorneys for Appellant 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

January Term, 1942. 


No. 7923. 


JESSE S. SHIMA, Cross-Appellant, 

v. 

SOBRETTA BROWN SHIMA, Cross-Appellee. 


Appeal from Judgment of the District Court. 


BRIEF FOR CROSS-APPELLEE. 

The Cross-Appellant in this action has failed to comply 
with this Court’s rule 17 in the preparation of his brief. 
He did not file with his brief, or otherwise, an appendix 
containing such portions of the record as he desires the 
Court to read. He has quoted in his brief parts of the rec¬ 
ord and failed to indicate omissions bv asterisks as is re¬ 
quired. He also failed to give to the cross-appellee or her 
counsel a statement of the parts of the record that he pro¬ 
posed to print as is specifically provided for by rule 17-(d). 
He has referred to the record in his brief as (Tr.-), 
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which is not only in violation of this Court’s rule but very 
confusing as this cross-appellee, in her appeal No. 7841, 
to be argued jointly with this appeal, has in her brief now 
on file herein referred to the transcript of the testimony as 
(Tr.-) which this Court’s rule 17 requires. 

The cross-appellee, to save the cost of duplication, will 
refer herein to such portions of the record as appear in her 
appendix in appeal No. 7841 as (Main Appellant’s App. 

-); 

To such portions of the record as she has printed as an 
appendix to this brief as (Cross-Appellee’s App.-); 

To all references to the stenographic record filed herein 
as (Tr.-). 

ADDITIONAL STATEMENT OF THE CASE. 

The statement of the case, as is set out by the cross-appel¬ 
lant, is very confusing, as it would lead one to believe that 
it was a defense brief instead of a cross-appeal asking for 
affirmative relief. 

The cross-appellant in this case has appealed from the 
judgment of February 27, 1941, (Main Appellant’s App. 
66-6S), as denied him an annulment of his marriage to cross¬ 
appellee at Chicago on August 13, 1930, (Main Appellant’s 
App. 29, 30) by holding that cross-appellee’s prior mar¬ 
riage had been annulled (Main Appellant’s App. 38, 39) 
and that cross-appellee was free to enter into a valid mar¬ 
riage with cross-appellant (Main Appellant’s App. 66, 67). 

The cross-appellant in his answer and cross-complaint 
filed May 2, 1939, attacks the validity of his marriage to 
cross-tappellee, alleging a prior valid existing marriage of 
crossiappellee with one Charles W. Phillips, and states 
“Wherefore defendant prays * • * that if this Court finds 
that plaintiff and defendant are not husband and wife it so 
decree specifically; # # (Main Appellant’s App. 27) 
(Cross-Appellee’s App. 3). 

Cross-appellee attached to her reply to cross-appel¬ 
lant’s answer a certified copy of a decree of annulment of 
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her prior marriage. (Main Appellant’s App. 38, 39) (Cross- 
Appellee’s App. 3). 

Cross-appellant, in his answer to cross-appellee’s reply 
attaches what purports to be a certified copy of the com¬ 
plete record of the proceedings in which the decree of an¬ 
nulment of her first marriage was granted, and attacks the 
jurisdiction of the Court to grant said decree. The cross¬ 
appellant, in this answer, again renews his prayers for an¬ 
nulment of his marriage to cross-appellee. (Main Appel¬ 
lant’s App. 40, 41) (Cross-Appellee’s App. 3). 

The cross-appellant, in September, 1939, long prior to the 
hearing of this case on its merits filed a motion under F. R. 
C. P. Xo. 12-b (6)-c & d, alleging no valid marriage existing 
between hhn and cross-appellee and praying judgment of 
dismissal on t?l? pleadings. (Main Appellant’s App. 45, 
46) (Cross-Appellee’s App. 3, 4). 

That this motion came on for hearing, and the Court, on 
October 4,1939, denied cross-appellant the relief prayed for 
and overruled his motion to dismiss (Main Appellant’s 
App. 47) (Cross-Appellee’s App. 4). 

That no apeal was or has been taken from the Court’s 
order of October 4, 1939, denying cross-appellant’s motion 
to dismiss the complaint on the pleading which had at¬ 
tached thereto certified copies of the entire proceedings in 
which the cross-appellee’s (admitted) prior marriage had 
been annulled. 

The action came on for hearing on its merits on June 4th, 
5th and 6th, 1940, and at the conclusion of cross-appellee’s 
case, the cross-appellant asked and was permitted to file an 
amended answer and cross-complaint renewing his prayer 
for annulment, “Wherefore premises considered defendant 
prays: * # * 2. That the prayers set out in defendant’s An¬ 
swers to the Original Complaint in this case be granted.” 
(Main Appellant’s App. 53) (Cross-Appellee’s App. 4). 

The cross-appellee promptly moved to abate the amended 
cross-complaint on the grounds that a prior suit between 
the same parties asking the same relief was then pending 
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for trial. (Main Appellant’s App. 57-60) (Cross-Appellee’s 
App. 4, 5). 

The Court, on October 10,1940, overruled cross-appellee’s 
motion to abate cross-appellant’s amended cross-complaint 
and further ordered that all prayers for affirmative relief 
contained in said amended cross-complaint be stricken and 
that said cross-complaint stand as an answer only to the 
original complaint (Main Appellant’s App. 61) (Cross-Ap¬ 
pellee’s App. 5). 

That no appeal was taken from said order of October 10, 
1940, nor has the action of the Court been assigned as a 
point to be argued on appeal. 

With the cross-appellant being denied any right to affirm¬ 
ative relief the case went to a final hearing on December 
4th, 5th and 6th, 1940. (Cross-Appellee’s App. 5). 

On December 28,1940, the Court filed a memoranda opin¬ 
ion holding the annulment of cross-appellee’s former mar¬ 
riage as valid, and that the cross-appellant was not a resi¬ 
dent of the District of Columbia and therefore, not entitled 
to relief. (Main Appellant’s App. 62,63) (Cross-Appellee’s 
App. 5). 

That the Court, on January 10, 1941, filed its findings of 
facts and conclusion of law and on February 27,1941, made 
its final judgment based on said findings, which, among 
other things, adjudged that the annulment of cross-appe- 
lee’s prior marriage was valid, which left her free to enter 
into a valid marriage with the cross-appellant (Main Appel¬ 
lant’s App. 66-68). 

Said findings of fact, conclusion of law and final judg¬ 
ment also held that the cross-appellant was a non-resident 
of the District of Columbia and, therefore, entitled to no 
affirmative relief. 

The cross-appellant did not appeal from that part of the 
orders and final judgment that denied him any relief on the 
ground of not being a resident of the District of Columbia, 
but Appealed only from so much of the order which held that 
the annulment decree of cross-appellee’s prior marriage 
was valid and left her free to enter into a valid marriage 
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with the cross-appellant, and he now asks this Court to re¬ 
verse the lower Court’s judgment as to the validity of his 
marriage to cross-appellee and thereby grant to him affirm¬ 
ative relief, even though the lower court has held that he 
is not a resident of the District of Columbia and, therefore, 
entitled to no affirmative relief, from which he did not 
appeal. 


SUMMARY OF ARGUMENT. 

This appeal should be dismissed on account of the cross¬ 
appellant’s utter disregard of the rules of this Court in pre¬ 
paring his brief and record on appeal. 

That the cross-appellant, an admitted non-resident of the 
District of Columbia at the time the action was brought, 
was not entitled to affirmative relief in the District Court, 
nor is he entitled to ask relief in this Court on Appeal. 

The validity of the annulment of cross-appellee’s prior 
marriage had been determined by the District Court on mo¬ 
tion of the cross-appellant for judgment on the pleadings 
long before the final hearing of this action on the merits 
and, as no appeal was taken therefrom, the question became 
res judicata between the parties. 

The cross-appellant having attached the validity of his 
marriage to cross-appellee, the District Court, under the 
facts and the Code of Laws for the District of Columbia, 
was justified in adjudging said marriage valid. 

The judgment of the Mississippi Court in annulling cross¬ 
appellee’s prior marriage was absolutely valid in every re¬ 
spect under the law of that State and entitled to full faith 
and credit as was given it by the District Court. 

The cross-appellant not having appealed from that part 
of the final judgment which held him to be a non-resident of 
the District of Columbia and therefore entitled to no affirm¬ 
ative relief, is precluded on appeal from asking of this 
Court affirmative relief from other parts of the judgment. 
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ARGUMENT. 

Appeal Should be Dismissed on Account of Cross-Appellant’s 
Utter Disregard of the Rules in Preparing His Brief 
and Omitting an Appendix With Such Parts of the Rec¬ 
ord He Desires the Court to Read. 

It is the duty solely of an appellant to bring before this 
Court a proper and sufficient record and in accordance with 
the rules. 

Hale v. Hale (Mo.), 22 S. W. (2d) 56. 

Williams v. Council, 65 N. C. 10. 

Layton v. Goodwin, 186 N. C. 312, 119 S. E. 495. 
i Nissen v. Lilley, 117 Wash. 470, 201 P. 743. 

Pugh v. Pugh, (Tex.) 167 S. W. 312. 

State ex rel. Hofstetter v. Sheeks. 63 Wash. 40S, 115 
P. 859. 


Cross-Appellant’s indifference to the rules in the prep¬ 
aration of his brief is sufficient ground for dismissal of his 
appeal. 

Dryhrough v. TFarc, 111 F. (2d) 548. 

In re Meifert, 57 F. (2d) 861. 

This Court in— 

Burke v. Can field, 72 App. D. C., 127, 111 F. (2d) 526, 
said that it would exercise sparingly its discretion to save 
an appeal prosecuted in disregard of the rules, and on page 
12S stated, “We think it timely to advise the bar that we 
intend to exercise sparingly our discretion to save an ap¬ 
peal prosecuted in disregard of the rules.” 

The Cross-Appellant, a Non-Resident of the District of Co¬ 
lumbia, Could Have No Relief in a Divorce or Annul¬ 
ment Action in the District Court Nor in this Court. 

There can be no question that the cross-appellant was a 
non-resident of the District of Columbia at the time he filed 
his answer and amended cross-complaint (Main Appellant’s 
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App. 15, 93-98). This was found as a fact by the District 
Court (Main Appellant’s App. 64). In fact the cross-ap¬ 
pellant on page 24 of his brief, admits that relief was denied 
him in the District Court on this ground. 

No appeal was or has been taken from this finding by the 
District Court, although he now seeks affirmative relief in 
this Court by asking a reversal of the District Court judg¬ 
ment holding valid his marriage to the cross-appellee 
(Cross-Appellant’s Brief 24). 

Title 14, Ch. 3, Sec. 61, Code of Laws for the District 
of Columbia 1929, as amended August 7, 1935—(49 
Stat. 539—c. 453—Sec. 2) provides— 

“Only residents divorced. —No decree of nullity of 
marriage or divorce shall be rendered in favor of any¬ 
one who has not been a bona fide resident of the Dis¬ 
trict of Columbia for at least one year next before the 
application therefor, and no divorce shall be decreed 
in favor of any person who has not been a bona fide 
resident of said District for at least two years next 
before the application therefor for any cause which 
shall have occurred out of said District and prior to 
residence therein.” 

The Validity of the Mississippi Decree of Annulment of 
Cross-Appellee’s Prior Marriage was Res Judicata at 
the Time of Trial. 

The pleadings had attached thereto a certified copy of 
cross-appellee’s prior marriage certificate and also a certi¬ 
fied copy of an entire proceeding including a decree of 
annulment had in a Mississippi Court, the domicil and resi¬ 
dence of cross-appellee’s prior husband, Charles W. 
Phillips. (Main Appellant’s App. 32, 33, 38, 39). The 
copy of the complaint and other proceeding in the Missis¬ 
sippi Court up to the time of decree was marked for iden¬ 
tification by cross-appellant as exhibit No. 21 and desig¬ 
nated in the District Court as a part of his record on appeal 
but has not been printed as a part of record as is required 
by the rules. 
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The cross-appellant made an attack on the jurisdiction of 
the Mississippi Court to grant the decree of annulment and 
alleged his marriage to cross-appellee void. 

That cross-appellant, after the pleadings were closed and 
long before the trial of this action on its merits; by motion 
in the District Court, asked for judgment on the pleadings 
as is provided by F. R. C. P. 12-“ b (6)”-“c” and “d”; thereby 
putting squarely before the Court the validity of the de¬ 
cree of annulment in the Mississippi Court upon cross-ap¬ 
pellee’s prior marriage (Main Appellant’s App. 45, 46). 
That the cross-appellee’s narrative statement approved by 
the District Court discloses that “The Court, upon consid¬ 
eration of the motion, after a full hearing with argument 
of counsel on the pleadings and affidavits attached on the 
4th day of October, 1939, overruled appellant’s motion to 
dismiss” (Cross-Appellee’s App. 4). 

Xo appeal was or has been taken from this order and, 
therefore, the validitv of the annulment decree bv the Mis- 
sissippi Court became res judicata between the parties. 

It was Proper for the District Court to Decree the Marriage 
Between Cross-Appellant and Cross-Appellee Valid. 

The cross-appellant having attacked the validity of his 
marriage to cross-appellee, it was not only proper but was 
the duty of the Court under the law to determine the valid¬ 
ity of said marriage. 

Title 14, Ch. 3, Sec. 82, D. C. Code of 1929, Act of 
March 3, 1901, 31 Stat.—1346, c. 854, Sec. 981. 

“Suit to declare a marriage valid. —When the valid¬ 
ity of any alleged marriage shall be denied by either of 
the parties thereto the other party may institute a suit 
for affirming the marriage, and upon due proof of the 
validity thereof it shall be decreed to be valid, and such 
decree shall be conclusive upon all parties concerned.” 
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The Judgment of the Mississippi Court Annulling Cross- 

Appellee’s Prior Marriage was Valid in Every Respect. 

Tlie District Court, in its opinion, findings of fact, con¬ 
clusion of law and judgment, has held that the decree of the 
Mississippi Court annulling cross-appellee’s prior marriage 
was valid and, therefore, she was free to enter into a valid 
marriage with the cross-appellant at Chicago on August 13, 
1930 (Main Appellant’s App. 62-68). 

There is no question that Charles W. Phillips, former 
husband of cross-appellee, was domiciled in and a resi¬ 
dent of the State of Mississippi; therefore, that Court had 
jurisdiction over him and his marital status. 

Vol. 2—Bishop on Marriage, Divorce & Separation 
(1891), Sec. 32 

“ Marriage Status—Rule 3. Every government is 
internationally entitled to establish, and change from 
time to time, the status of its own domiciled subjects, 
but not that of the subjects of any other government. 
Therefore the Courts of the domicil of married parties 
have the jurisdiction to determine, or to reverse or 
modify, the status, as married or single, of all persons 
domiciled in the countrv, but not that of anv others.” 

The Mississippi Court has held that the wife’s domicil is 
that of her husband in cases of this kind. 

Sitter v. S'titer, 72 Miss. 345, 16 So. 673. 

The determination of the marital status of a person domi¬ 
ciled in a state is an action in rern. 

Vol. 2—Bishop on Marriage, Divorce & Separation 
1891), Sec. 37: 

“In Personam—In Rem —Rule 7. Under the inter¬ 
national rule, the jurisdiction in rem is sufficient in a 
proceeding to determine or to dissolve the marriage 
status. But to charge a husband with alimony, or to 
enforce any other collateral pecuniary claim there must 
be a jurisdiction in personam.” (Emphasis supplied) 
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In proceedings in rem, notice of process may be made by 
publication if the statute so provides. 

Vol. 2—Bishop on Marriage, Divorce & Separation 
1891), Sec. 37: 

“Notice—Rule 8. In the proceeding in rem it is 
proper that the defendant should be served with proc¬ 
ess within the locality of the Court. But if he is not 
there, any notification through the neivspapers or other¬ 
wise which complies with the local statute and evinces 
good faith, a fortiori an actual appearance will inter¬ 
nationally suffice. For the jurisdiction in personam 
a service on the person within the State, or an appear¬ 
ance is necessary.” (Emphasis supplied) 

Chancery Courts of Mississippi have jurisdiction to an¬ 
nul marriages. 

Marsh v. Whittington, 88 Miss. 400, 40 So. 326. 

Publication against a non-resident defendant is proper in 
any chancery proceeding under the Mississippi Statute. 

Heminway’s Annotated Miss. Code. Vol. 1,1917, Sec. 
2927, page 1433. 

Hemingway’s Annotated Miss. Code, Vol. 1, 1927, 
Sec. 3130, page 1695. 

Citing Miss. Code 1857. 

“Nonresidents and unknown defendants summoned 
by publication.—If a defendant in any proceeding in a 
chancery court be shown by bill or petition sworn to 
or by affidavit filed, to be a nonresident of this state, or 
not to be found therein on diligent inquiry, and the 
post office of such defendant be stated in the bill, peti¬ 
tion or affidavit, or it be therein stated that it is not 
known to the complainant or petitioner, or, if the affi¬ 
davit be made by another for him, that such post office 
is unknown to the affiant, and he believes it is unknown 
to the complainant or petitioner, the clerk, upon the filing 
of the bill or petition, account, or other commencement 
of a proceeding, shall prepare and publish a summons 
to such party to appear and defend the suit on a rule 



11 


day or on the first day of a term of the court, sufficiently 
distant in time to admit of the due publication thereof.’’ 
(Emphasis supplied) 

The Mississippi Court had jurisdiction to annul the mar¬ 
riage in the cross-appellee’s case as her former husband 
was a resident of and domiciled in Mississippi. 

Antoine v. Antoine (1923), 132 Miss. 442, 96 So. 305. 
Page 306— 

“We have no statute in this state relating to the resi¬ 
dence or domicile of the parties with reference to annul¬ 
ment suits. Our statutes upon divorce do not govern. 

In suits of this character under the common law, the 
Court must not only have jurisdiction of the person or 
persons, but must also have jurisdiction of the mar¬ 
riage status, and the jurisdiction of this status is the 
domicile of either one or both of the parties. The rea¬ 
son for this rule is that every government or state is en¬ 
titled to establish, and change from time to time, the 
status of its domiciled subjects, but not that of the sub¬ 
jects of any other government or state. The courts 
of the domicile of married parties have the jurisdiction 
to determine, reverse, or modify the status, if married 
or single, of all persons domiciled therein, but not that 
of others.” 

Alleged defects in the annulment proceedings as are set 
out in cross-appellant’s brief will not vitiate said proceed¬ 
ing under the Mississippi Statute. Nor can a collateral at¬ 
tack be made thereon. 

Hemingway’s Code, 1917, Sec. 2945; 1927, Sec. 3149. 

“Not void for certain defects. If any matter required 
to be inserted in or indorsed on any process be omitted , 
such process shall not on that account be void, but it 
may be set aside as irregular, or amended on such terms 
as the Court shall deem proper; and the amendment 
may be made upon an application to set aside or quash 
the writ.” (Emphasis supplied) 

Pennoyer v. Neff, 95 U. S. 714. 
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The decree of the Mississippi Court in the annulment pro¬ 
ceeding was final. 

Hemingway’s Code, 1917, Sec. 330: 1927, Sec. 345. 

‘‘ When decrees on publication only are final. — De¬ 
crees against nonresidents, absent, or unknown defen¬ 
dants, rendered upon proof of publication only, without 
such defendant having appeared, shall be final and con¬ 
clusive from the date of rendition , unless a rehearing 
shall be applied for within two years thereafter; but if 
the complainant shall serve a copy of said decree on the 
defendant within one year and six months of its ren¬ 
dition, a rehearing shall be applied for within six 
months after the date of said service. But decrees for 
divorce, or for sale of property, in the administration 
of the estates of decedents, or on petition of guardians, 
or in any other case in which it is so provided by law, 
are not included in the provisions of this section for re- 
hearings.’ ’ (Emphasis supplied) 

No question of the public policy of the District of Colum¬ 
bia is involved in recognizing the Mississippi decree of an¬ 
nulment; therefore, it was quite proper for the District 
Court to give full faith and credit to said decree. 

Hellmuth v. Hellmuth, 69 App. D. C. 64, 65. 98 F. 

(2d), 431. 

The Supreme Court has said in reviewing a case from 
this jurisdiction that every Court in the United States un¬ 
der the Constitution is required to give “not some but full 
credit” to every properly authenticated judicial proceed¬ 
ing of another court. This is not only binding on the state 
courts, but particularly applicable to all Federal Courts of 
which the District Court of the United States for the Dis¬ 
trict of Columbia is one. 

Davis v. Davis, 305 U. S. 32. 

In addition to the above facts and principles of law which 
cross-appellee contends are controlling in this case it is fur- 
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ther contended that the facts of this appeal fall squarely 
under the principles of law as laid down by this Court in 

Saul v. Saul, No. 7246, decided July 21, 1941. 

This Court stated, on page 5 in regard to the marital 
status: “If by this is meant that it was necessary for the 
Tennessee Court to acquire personal jurisdiction of the de¬ 
fendant in a suit for divorce the argument is obviously fal¬ 
lacious. The suit was not in personam. It was in rem or 
quasi in rem. If the Court had jurisdiction of the marital 
status, jurisdiction of the defendant’s person was not re¬ 
quired”, citing Haddock v. Haddock, 201 U. S. 562, 569 
(1906) cf. Pennoyer v. Neff, 95 U. S. 714 (1878). 

And on page 8 this Court, in speaking of notice to a de¬ 
fendant as lacking due process to permit of collateral at¬ 
tack by strangers to the suit where the Court has jurisdic¬ 
tion of the subject matter stated “That is a matter which 
primarily, if not perhaps exclusively, concerns him, rather 
than strangers to the suit.” 

The cross-appellee admitted that she had notice of said 
annulment suit and has never raised any question in regard 
thereto and, as the District Court held that, by her agree¬ 
ment and subsequent marriage, she waived lack of personal 
service. (Main Appellant’s App. 64, 65.) (Tr. 45.) 

The equitable principle of estoppel as is laid down in the 
Saul case should also apply to this cross-appellant. 

The cross-appellee had told the cross-appellant that she 
had been previously married (Tr. 44). This the cross-ap¬ 
pellant denied but the trial justice was the judge of the cred¬ 
ibility of the "witnesses on this conflicting testimony, and 
considering that the cross-appellant had on May 2, 1939, 
in his sworn answer, stated, “Defendant further avers that 
he and plaintiff have not cohabited since February, 1938 
(Main Appellant’s App. 26), and, by his sworn testimony 
in June, 1940, stated, “In May, 1938, that is the time we 
stayed together in New York City.” * * * Q. Did you live 
in the same room together? A. We lived in the same room. 
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Q. Did you cohabitf A. Yes.” (Tr. 147), it is not believed 
that any credit was or should be given to his testimony. 

The cross-appellant, therefore, having knowledge of 
cross-appellee’s prior marriage and living with her for 
about eight years thereafter as husband and wife should be 
estopped from now questioning said prior marriage on that 
ground as well as laches, as was laid down in the Saul case. 

It is contended that the alleged errors in the Mississippi 
proceeding, as set out in cross-appellant’s brief, are also 
disposed of by this Court’s decision in the Saul case where, 
on page 5, the Court said: “Something more than mere 
error must be shown, in attack upon a foreign judgment, to 
deprive it of force and effectiveness.” 

The findings in the Saul case are supported by the de¬ 
cision in 

Goodloe v. Hawk , 72 App. D. C. 287; 113 F. (2d) 753. 

The final judgment of February 27, 1941, in addition to 
holding that the Mississippi Court decree annulling cross¬ 
appellee’s prior marriage was valid, thereby leaving her 
free to enter into a valid marriage with cross-appellant, 
also held that the cross-appellant had not been a resident of 
the District of Columbia for a period of one year next be¬ 
fore his application for relief. This last admitted fact of 
the non-residence on the part of the cross-appellant under 
our statute would bar him from any relief in the District 
Court, and also in this Court on appeal. This is especially 
true when no appeal was or has been taken from that part 
of the District Court’s judgment which held him to be a 
non-resident . 

This leaves the fact of the non-residence of the cross-ap¬ 
pellant at the time of the filing of his cross-complaint as 
res judicata in this proceeding and under our statute bars 
him from any relief, yet he appeals from another part of 
the same judgment asking this Court to grant him relief. 
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CONCLUSION. 

The utter disregard of the rules by cross-appellant in the 
preparation of his brief and his failure to bring a proper 
record before this court for review is sufficient to justify 
the Court in dismissing his appeal. 

The cross-appellant, an admitted non-resident of the Dis¬ 
trict of Columbia, and the District Court having so held, in 
its final judgment, from which finding he has not appealed, 
it is inconceivable by the cross-appellee upon what theory 
of law he can expect this court to reverse the District Court 
judgment as to the validity of the marriage between him 
and cross-appellee and grant to him affirmative relief. 

The record discloses that the validity of the marriage be¬ 
tween cross-appellant and cross-appellee had been deter¬ 
mined by the Court long before this case was tried on its 
merits and was res judicata between the parties. If this 
Court should hold that the validity of the Mississippi decree 
of annulment, as "well as the validity of the marriage be¬ 
tween cross-appellant and cross-appellee w’as open for de¬ 
termination at the trial of this case on its merits, there is 
abundant authority by the decisions of this Court to fully 
support the District Court’s judgment in giving full faith 
and credit to said annulment decree and also holding valid 
the marriage between cross-appellant and cross-appellee. 

It is, therefore, contended by cross-appellee that this 
Court should affirm the District Court judgment, holding 
valid the marriage between cross-appellant and cross-ap¬ 
pellee, and dismiss the cross-appellant’s appeal. 

Respectfully submitted, 

Richard E. Wellford, 

1427 Eye Street, N. W., 

Attorney for Cross-Appellee. 
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147 Endorsed: Filed Jun 18 1941 Charles E. 
Stewart, Clerk. 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 1921 

Sobretta Brown Shim a. Plaintiff, 


v. 

Jesse S. Shima, et al., Defendant. 

Narrative Statement by Appellee 

The appellant herein, Jesse S. Shiina, (defendant and 
cross-plaintiff below), has filed his designation of record 
herein, which did not include a narrative statement. This 
case was not stenographic-ally reported within the meaning 
of the rules. The appellant did, however, have present 
throughout the trial his own private stenographer, who ap¬ 
parently reported the evidence and proceedings. The ap¬ 
pellant did not file with the clerk, with his designation, any 
copies of the evidence or proceedings at the trial. 

The appellant, having in his possession or under his con¬ 
trol the record of the proceedings and evidence taken by his 
private stenographer, was called upon by the appellee 
herein (plaintiff and cross-defendant below), on motion to 
file with the clerk two copies of the evidence and proceedings 
in his possession or under his control; this the appellant re¬ 
fused to file and, on hearing of the motion, the same was 
overruled by the Court. 

This was an action for limited divorce on the ground of 
cruelty with alimony, pendente lite, and permanently, also 
asking ne exeat and an injunction against the funds of the 
appellant, Jesse S. Shima, as a non-resident, in the hands 
of the Union Trust Co. of the District of Columbia, also 
named as defendant below. 

The appellee, Sobretta Brown Shima, was bom in the 
United States and has resided in the District of Columbia 
almost her entire lifetime. 
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148 That the appellant, Jesse S'. Shima, testified that 
his name was Shokuwan Shimabukuro, is a Japanese 

and more than a year prior to the institution of this action 
had left his wife in the District of Columbia and had estab¬ 
lished a permanent residence in the State of Connecticut. 

That the action was filed on the 6th day of March, 1939. 

The appellant, on May 2,1939, filed his answer and cross¬ 
complaint alleging he was a resident of the District of Co¬ 
lumbia and asked the Court to decree an annulment of his 
marriage to this appellee. That appellant attached to his 
answer and cross-complaint a certified copy of a certificate 
of marriage showing a prior marriage of a person alleged 
to be the appellee to one Charles W. Phillips and alleged 
the same had never been dissolved and that the said Phil¬ 
lips was alive at the time of the appellant’s marriage to ap¬ 
pellee in 1930. That said certificate was not offered in evi¬ 
dence. 

That the appellee, in her reply to appellant’s answer and 
cross-complaint, alleged appellant was a non-resident and 
admitted the prior marriage to Phillips in 1922, but alleged 
that said marriage had been annuled in 1925 in the State of 
Mississippi and attached to her reply a copy of the decree 
of the Chancery Court of Leflore County, Mississippi, dated 
March 24, 1925, annuling said prior marriage of appellee. 
That said decree of annulment was offered and received in 
evidence. 

That appellant filed his answer to the reply of appellee in 
which he again prayed for the relief of annulment of his 
marriage to appellee. 

That the case came on for hearing on motion for alimony 
pendente lite with defendant’s affidavits including exhibits 
alleging a prior existing marriage of plaintiff with one 
Phillips. The plaintiff was awarded alimony and counsel 
fees pendente lite and, on a rehearing, the order was 

149 sustained. 

The appellant, in September, 1939, filed a motion to 
dismiss the original complaint under F. R. C. P. “12 - b6” - 
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“c” & “d”, alleging no valid marriage existing between 
him and appellee. 

The Court, upon consideration of the motion, after a full 
hearing with argument of counsel on the pleadings and 
affidavits attached on the 4th day of October, 1939, over¬ 
ruled appellant’s motion to dismiss. 

That the appellant, on December 7,1939, moved the Court 
to advance his cause for hearing and to quash a writ of ne 
exeat which had been heretofore issued and upon which the 
appellant was incarcerated in the District Jail. The Court, 
on January 4, 1940, after a full hearing with argument of 
counsel, overruled said motion. 

There was, in January, 1940, deposited $500. with the 
United States Marshal for his release from jail on the writ 
of ne exeat. 

The Court, on the 13th day of February, 1940, issued a 
rule against the appellant to show cause why he should not 
be adjudged in contempt for his failure to obey the Court’s 
order of June 26,1939. Upon hearing on said rule, the ap¬ 
pellant was held guilty of contempt and sentenced to jail 
for sixty days. 

The appellant consenting that his funds under injunction 
could be used to comply with the Court’s order of June 26, 

1939, the Court, by its order of February 29, 1940, which 
was consented to by the appellant, directed the Union Trust 
Co., defendant in that cause, to make the payments as were 
required by the Court’s order of June 26,1939, and further 
directed that the appellant be released from jail. 

The cause came on for hearing on June 4th, 5th and 6th, 

1940, and, at the conclusion of the plaintiff’s case, the appel¬ 
lant asked and was permitted to file an amended answer and 

cross-complaint renewing his prayer for an annul- 
150 1 ment as was prayed in his original answer and, in the 
alternative, seeking a divorce on the ground of adult¬ 
ery, and the cause was then continued until the October 
term of Court. 

The appellee, on the 15th day of July, 1940, moved the 
Court to abate the amended cross-complaint of appellant 
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filed herein on June 6, 1940, on the ground that an action 
with the identical facts and prayers between the same par¬ 
ties had been filed on April 2, 1940, by the appellant and 
was still pending. The Court, in October, 1940, overruled 
the motion to abate and further ordered that all prayers 
for affirmative relief contained in said amended cross-com¬ 
plaint be stricken and the same to remain as an answer only. 

The final hearing was concluded on December 6,1940, the 
Court taking the case under advisement, and, on the 28th 
day of December, 1940, the Court filed a memoranda hold¬ 
ing, among other things, that the appellant was not a resi¬ 
dent of the District of Columbia and, therefore, not entitled 
to claim affirmative relief, under his cross-complaint. 

That the findings of fact and conclusions of law’ specifi¬ 
cally state that the appellant was not a resident of the Dis¬ 
trict of Columbia and, therefore, entitled to no affirmative 
relief. 

That the final judgment also states that the appellant was 
not entitled to affirmative relief, as he had not been a resi¬ 
dent of the District of Columbia for a period of one year 
next before the application therefore. 

That the appellant has appealed from the judgment of 
February 27, 1941, as amended and resettled by order of 
March 21,1941, denying him affirmative relief. 

RICHARD E. WELLFORD 
1427 Eye St., N. W., 
Attorney for Sobretta Brown 
Shima, cross-appellee. 

Approved: Oct. 8th, 1941. 

JENNINGS BAILEY 
Justice. 



